
 
 

UNITED STATES OF AMERICA 
Federal Trade Commission 

Washington, D.C. 20580 
 
 
 

       Matthew M. Hoffman 
       Office of the General Counsel 
  Phone: (202) 326-3097 
       Fax:  (202) 326-2477 
       Email: mhoffman@ftc.gov 
  

  

      January 5, 2018 
 
 
Molly C. Dwyer, Clerk 
U.S. Court of Appeals for the Ninth Circuit  
James R, Browning Courthouse  
95 7th Street 
San Francisco, CA 94103 

Re: FTC v. AT&T Mobility LLC, No. 15-16585  
(Rehearing En Banc granted May 9, 2017; argued en banc 
September 19, 2017) 

 
Dear Ms. Dwyer: 
 

On December 14, 2017, the Federal Communications Commission voted to 
reverse its 2015 reclassification order and once again classify broadband internet as 
a non-common-carrier service.  See https://www.fcc.gov/document/fcc-releases-
restoring-internet-freedom-order.  The new order, released in final form on January 
4, 2018, moots AT&T’s argument that the 2015 order stripped the FTC of 
authority to maintain this action.  See AT&T Br. 50-59.   

The new order also highlights the regulatory gap that would result from 
AT&T’s status-based reading of the common carrier exception.  It is predicated on 
the understanding that the FTC has authority to police anticompetitive, unfair, or 
deceptive practices by broadband internet providers; the FCC expressly intended to 
“restore[] the FTC’s authority to enforce any commitments made by ISPs 
regarding their network management practices that are included in their advertising 
or terms and conditions.”  See FCC Order ¶ 141.  In other words, the FCC intended 
that the FTC would have authority to bring cases like this one.  But under AT&T’s 
overbroad reading of the common carrier exception, the FTC would still have no 
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authority over internet service providers—like AT&T, Verizon, and many other 
companies—that also provide common carrier telephone service.  AT&T’s reading 
thus would undermine the premise of the order and leave a gap within which no 
federal authority could protect consumers or competition. 

 The FCC cannot fix the problem by requiring common carrier and non-
common carrier operations to be conducted by separate subsidiaries, as AT&T 
suggested for the first time at oral argument.  The FCC may impose such 
“structural separation” requirements under its Title I authority only when necessary 
to effectuate specific mandates of the Communications Act.  See Comcast Corp. v. 
FCC, 600 F.3d 642, 655-56 (D.C. Cir. 2010).  Imposing such a requirement to 
facilitate FTC enforcement of the FTC Act would be unprecedented and potentially 
unlawful.  Moreover, telecommunications companies like AT&T have long 
provided telephone and broadband internet service under the same corporate 
umbrella and presumably will continue to do so going forward.  The FCC’s new 
order makes the propriety of an activity-based reading of the common carrier 
exception all the more apparent. 

Respectfully submitted, 

/s/ Matthew M. Hoffman 

Matthew M. Hoffman 

cc: Counsel of record (via CM/ECF) 
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